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DECLARATION OF EMILOU MACLEAN IN SUPPORT OF PETITIONERS-
PLAINTIFFS’ MOTION FOR TEMPORARY RESTRAINING ORDER 

 

I, Emilou MacLean, pursuant to 28 U.S.C. § 1746, declare as follows:  
1. I am an attorney admitted to practice in California. I am a deputy public defender in the 

immigration unit of the San Francisco Office of the Public Defender and counsel for Petitioners-

Plaintiffs in this action. I submit this declaration in support of Petitioners-Plaintiffs’ Motion for a 

Temporary Restraining Order and to transmit true and correct copies of the following documents. 

I have personal knowledge of the facts stated in this declaration. 

2. Attached as Exhibit A is a true and correct copy of an email I sent to Defendants on June 

23, 2020, immediately following Defendants’ Status Report to the Court concerning the first 

positive test of a Wellpath staff at Mesa Verde. The Exhibit includes Plaintiffs’ initial email to 

Defendants expressing concern about Defendants’ failure to provide sufficient information or take 

adequate measures to mitigate the risk of further COVID-19 transmission in the facility. The 

Exhibit also includes the complete response of Defendant GEO. Federal Defendants did not 

respond to this communication from Plaintiffs. 

3. Attached as Exhibit B is a true and correct copy of two emails sent by counsel for Federal 

Defendants on July 2 and July 6, 2020, respectively, concerning the tests of detainees who had 

contact with the first Wellpath staff member who tested positive for COVID-19 at Mesa Verde. 

4. Attached as Exhibit C is a true and correct copy of a July 6, 2020 email exchange between 

William Freeman, counsel for Plaintiffs, and Adrienne Zack, counsel for Federal Defendants, 

concerning the transfer of six individuals to Adelanto Detention Center following the positive 

COVID-19 test of an individual detainee who was admitted into Mesa Verde on July 1, 2020. 

5. Attached as Exhibit D is a true and correct copy of a July 12, 2020 email communication 

from Adrienne Zack, counsel for Federal Defendants, concerning a positive COVID-19 test for a 
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second GEO officer. The officer tested positive on July 5, 2020. (is the third staff member to have 

tested positive as the second was identified in Dkt. 407.) 

6. Attached as Exhibit E is a true and correct copy of a series of emails from Adrienne Zack, 

counsel for Federal Defendants, dated July 15, July 16, and July 17, 2020 concerning additional 

positive COVID-19 tests of Mesa Verde staff. The July 15 email confirms that three additional 

staff members who received positive test results for COVID-19 on July 12. Staff Member 4 is a 

medical records clerk; Staff Member 5 is a licensed vocational nurse (LVN); and Staff Member 6 

is a GEO Officer. The July 16 email confirms that one additional staff member, a GEO Officer 

(also identified as Staff Member 7), tested positive for COVID-19 on July 14. The July 17 email 

confirms two additional staff members, a GEO Officer and a Registered Nurse (also identified as 

Staff Members 8 and 9), tested positive for COVID-19 with positive results received on July 15 

and 16, respectively.    

7. Attached as Exhibit F is a true and correct copy of a pair of emails from Adrienne Zack, 

counsel for Federal Defendants, dated July 22 and 23, 2020, confirming that three additional staff 

members tested positive for COVID-19. Two GEO Officers, identified as Staff Members 10 and 

11, received a positive test for COVID-19 on July 20. A Registered Nurse, identified as Staff 

Member 12, received a positive test on July 22 (from a test taken on July 13).  

8. Attached as Exhibit G is a true and correct copy of a pair of emails from Adrienne Zack, 

counsel for Federal Defendants, dated July 28 and July 29, 2020, and confirming that a 13th staff 

member at Mesa Verde, a GEO Officer, received a positive test for COVID-19 on July 28.  

9. Attached as Exhibit H is a true and correct copy of a pair of emails from Adrienne Zack, 

counsel for Federal Defendants, dated July 30 and July 31, 2020, concerning a second individual 

detainee who tested positive for COVID-19 at intake after showing symptoms. The individual 

with whom he had contact during transport was placed in Dorm B. A third individual detainee, 
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who had been in Dorm B, also tested positive for COVID-19 on July 29, 2020, and was placed 

into medical isolation. The remaining detainees in Dorm B were placed “on cohort for 14-day 

monitoring” and, subsequently, offered testing. 

10. Attached as Exhibit I is a true and correct copy of an email exchange between counsel for 

Plaintiffs and counsel for Defendants concerning a proposal from Plaintiffs for periodic and 

universal testing, contact tracing, and segregating detainees based on whether and how they test 

for COVID-19. Sean Riordan, counsel for Plaintiffs, sent a proposal on July 24. Following a meet 

and confer on July 27, Mr. Riordan sent a follow-up to the proposal on July 28, answering 

questions identified by counsel for Defendants. Counsel for Defendants provided no further 

substantive response.  

11. Attached as Exhibit J is a true and correct copy of an email exchange initiated on August 

1, 2020 concerning reports of an individual detainee who tested positive for COVID-19 and was 

subsequently hospitalized. This email exchange includes all directly responsive communications. 

On August 1, 2020, Genna Beier, counsel for Plaintiffs, notified Defendants that Plaintiffs heard 

reports that a medically vulnerable and elderly individual tested positive for COVID-19 inside 

Mesa Verde. Ms. Beier asked for additional information and for Defendants to take affirmative 

steps to mitigate the risks of further transmission of COVID-19 among the detainee population in 

Mesa Verde. On August 2, 2020, Susan Coleman, counsel for Defendant GEO responded that the 

individual detainee of concern “was released to his family and is no longer in custody,” but did 

not provide further responses to Plaintiffs’ questions. On August 3, 2020, Shiwon Choe, counsel 

for Federal Defendants, did not answer the questions posed but provided that “ICE has requested 

that GEO offer COVID-19 testing to all detainees in Dorm C” and that “Mesa Verde does not 

have enough rapid testing available to test all detainees.” At 1:56 PM, I wrote to Defendants with 

additional reports received by counsel for Plaintiffs of further positive COVID-19 tests of 
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individual detainees at Mesa Verde. In response, at 3:48 PM, Mr. Choe wrote that counsel for 

Defendants “have received word that five detainees in Dorm B who were tested on July 30 had 

results come back that were positive for COVID-19” and “Dorms B and C currently remain 

cohorted.” 

12.  Attached as Exhibit K is a true and correct copy of an email from Adrienne Zack, counsel 

for Federal Defendants, dated August 3, 2020, confirming the positive test of an individual 

detainee in Dormitory C following his admission to the emergency room for COVID-19 testing 

on July 31, 2020, and his subsequent release on an order of supervision on August 2, 2020. This 

individual is the individual referenced by Ms. Beier in the August 1, 2020 email included herein 

as Exhibit J. 

13. Attached as Exhibit L is a true and correct copy of an email from ERO Assistant Directors 

to Field Office Directors and Deputy Field Office Directors, dated May 27, 2020; and a response 

from ICE San Francisco Field Office Director David Jennings, produced as ICE 682.  

14. Attached as Exhibit M is a true and correct copy of an email from Assistant Field Office 

Director Alexander Pham to Field Office Director David Jennings, dated June 4, 2020, produced 

as ICE 637. 

I declare under penalty of perjury that the foregoing is true and correct. 
 

Executed on August 3, 2020 in Berkeley, California. 

/s/ Emilou MacLean 
Emilou MacLean 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on this 3rd day of August, 2020, a true and correct copy of this 

Declaration was served via electronic mail on (1) Shiwon Choe, counsel for Federal Defendants 

and (2) Susan Coleman, counsel for GEO Defendants. 

/s/ Martin S. Schenker 
Martin S. Schenker 

       Cooley LLP 
 
       Attorney for Petitioners-Plaintiffs 
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ALFARO, DUNG TUAN DANG,
7

     Petitioner-Plaintiffs,
8
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9

DAVID JENNINGS, Acting
10 Director of the San Francisco

Field Office of U.S.
11 Immigration and Customs

Enforcement; MATTHEW T.
12 ALBENCE, Deputy Director and

Senior Official Performing
13 the Duties of the Director of

the U.S. Immigration and
14 Customs Enforcement; U.S.

IMMIGRATION AND CUSTOMS
15 ENFORCEMENT; GEO GROUP, INC.;

NATHAN ALLEN, Warden of Mesa
16 Verde Detention Facility,
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____________________________/
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19      REMOTE VIDEOTAPED DEPOSITION VIA ZOOM OF
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21          _________________________________
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24 REPORTED BY:  HOLLY THUMAN, CSR No. 6834, RMR, CRR
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1                       --o0o--
2      Remote videotaped deposition of ALEXANDER PHAM,
3 taken by the Petitioner-Plaintiffs, with the witness
4 located in Bakersfield, California, commencing at 10:10
5 A.M. Pacific Time, on WEDNESDAY, JULY 29, 2020, before
6 me, HOLLY THUMAN, CSR, RMR, CRR.
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9 FOR THE PETITIONER-PLAINTIFFS:
10      COOLEY LLP

     101 California Street, 5th Floor
11      San Francisco, California 94111-5800

     By:  MARTIN S. SCHENKER, Attorney at Law
12           mschenker@cooley.com
13      COOLEY LLP

     500 Boylston Street
14      Boston, Massachusetts 02116

     By:  FRANCISCO M. UNGER, Attorney at Law
15           funger@cooley.com

          ELIZABETH RICE, Attorney at Law
16           erice@cooley.com
17      AMERICAN CIVIL LIBERTIES UNION FOUNDATION OF

     NORTHERN CALIFORNIA
18      39 Drumm Street

     San Francisco, Califoarnia 94111
19      By:  WILLIAM S. FREEMAN, Attorney at Law

          wfreeman@aclunc.org
20           ANGELICA SALCEDA, Attorney at Law

          asalceda@aclunc.org
21
22      OFFICE OF THE PUBLIC DEFENDER SAN FRANCISCO

     555 Seventh Street
23      San Francisco, California 94103

     By:  EMILOU H. MacLEAN, Deputy Public Defender
24           emilou.maclean@sfgov.org

          GENNA ELLIS BEIER, Deputy Public Defender
25           genna.geier@sfgov.org
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1 (Appearances, cont'd)
2      LAWYERS' COMMITTEE FOR CIVIL RIGHTS OF

     SAN FRANCISCO BAY AREA
3      131 Steuart Street, Suite 400

     San Francisco, California 94105
4      By:  BREE BERNWANGER, Attorney at Law

          bbernwanger@lccrsf.org
5           HAYDEN RODARTE, Attorney at Law

          hrodarte@lccrsf.org
6
7 FOR THE WITNESS AND FEDERAL DEFENDANTS:
8      UNITED STATES ATTORNEY'S OFFICE

     CALIFORNIA NORTHERN DISTRICT
9      450 Golden Gate Avenue, 11th Floor

     San Francisco, California 94102
10      By:  SHIWON CHOE, Assistant United States Attorney

          shiwon.choe@usdoj.gov
11           ADRIENNE ZACK, Assistant United States

          Attorney
12           adrienne.zack@usdoj.gov
13      DEPARTMENT OF HOMELAND SECURITY IMMIGRATION &

     CUSTOMS ENFORCEMENT (ICE)
14      630 Sansome Street, Room 890

     San Francisco, California 94111
15      By:  PATRICIA SPALETTA

          Acting Deputy Chief Counsel
16           patricia.spaletta@ice.dhs.gov

          VINCENT PELLEGRINI, Attorney
17           vincent.d.pellegrini@ice.dhs.gov
18
19 FOR DEFENDANTS THE GEO GROUP, INC. and WARDEN NATHAN

ALLEN:
20

     BURKE WILLIAMS & SORENSEN LLP
21      444 S. Flower Street, Suite 2400
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22      By:  SUSAN E. COLEMAN, Attorney at Law

          scoleman@bwslaw.com
23
24
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1 BY MS. MacLEAN:                                          12:48:58

2      Q.  Do you recall that there was a number that      12:48:59

3 ICE and GEO had reached about how many people could      12:49:04

4 be safely in a particular dorm?                          12:49:07

5      A.  I don't recall that.                            12:49:10

6          MR. CHOE:  Object to the characterization.      12:49:11

7          (The reporter requested that people not         12:49:14

8          speak at once.)                                 12:49:14

9          THE WITNESS:  I don't recall.                   12:49:17

10          MR. CHOE:  Objection.                           12:49:18

11          Sorry.  We were talking over each other.        12:49:23

12 Objection.                                               12:49:25

13 BY MS. MacLEAN:                                          12:49:26

14      Q.  Do you recall any discussions about             12:49:26

15 whether testing everyone would require more              12:49:32

16 releases of detainees?                                   12:49:37

17      A.  Could you please repeat that question?          12:49:41

18      Q.  Do you recall any conversations about           12:49:43

19 whether universal testing of all detainees or            12:49:46

20 offering universal testing to all detainees would        12:49:50

21 require more detainees to be released?                   12:49:53

22      A.  I recall having conversations on that           12:49:56

23 topic, but I don't remember the specifics of those       12:49:57

24 conversations.                                           12:50:00

25      Q.  What do you recall generally about those        12:50:03
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1 conversations?                                           12:50:05

2      A.  Exactly what you stated.                        12:50:11

3      Q.  What is that?                                   12:50:16

4      A.  That in order for us to expand testing to       12:50:21

5 offering it to the entire detainee population, that      12:50:26

6 it would likely involve having to make operational       12:50:31

7 decisions to allow for the cohort groups to exist.       12:50:38

8      Q.  When you say "operational decisions to          12:50:46

9 allow for the cohort groups to exist," do you mean       12:50:48

10 that there would have to be decisions to release         12:50:51

11 people?                                                  12:50:54

12      A.  Potentially.                                    12:50:56

13      Q.  And were you involved from some of those        12:50:59

14 conversations?                                           12:51:01

15      A.  I'm sorry.  Could you be more specific?         12:51:04

16      Q.  Do you recall concluding that for a -- for      12:51:06

17 a universal testing plan to be implemented, some         12:51:12

18 detainees would have to be released?                     12:51:15

19          MR. CHOE:  Objection.                           12:51:17

20          THE WITNESS:  I don't recall specifically       12:51:26

21 what was going through my mind at the time that          12:51:27

22 you're referring to.                                     12:51:29

23          I just know that in consideration of            12:51:30

24 expanded testing, one of the factors that would          12:51:37

25 need to be considered would be releasing some            12:51:42
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1 detainees in order to make it logistically               12:51:49

2 possible.  That was --                                   12:51:53

3 BY MS. MacLEAN:                                          12:51:58

4      Q.  Do you recall who was involved -- sorry.        12:51:58

5          Continue.                                       12:52:00

6      A.  I don't recall the specific conversations,      12:52:00

7 but again, these are conversations that would have       12:52:02

8 involved my management chain.                            12:52:06

9      Q.  So when you say your "management chain,"        12:52:09

10 do you mean yourself, DFOD Bonnar, and Field Office      12:52:11

11 Director Jennings?                                       12:52:14

12      A.  Yes.                                            12:52:17

13      Q.  Do you recall whether there had ever been       12:52:18

14 progress that was made in identifying detainees who      12:52:21

15 could be released if there were the implementation       12:52:25

16 of a plan to expand testing?                             12:52:31

17          MR. CHOE:  Objection.  Vague and objection      12:52:34

18 to "could be released."                                  12:52:35

19          THE WITNESS:  I'm not sure how to answer        12:52:39

20 that.                                                    12:52:40

21          Could you please be more specific?              12:52:41

22 BY MS. MacLEAN:                                          12:52:42

23      Q.  Do you recall identifying detainees who         12:52:42

24 could be released if there were a plan in place for      12:52:45

25 universal testing?                                       12:52:51
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1          MR. CHOE:  Objection.                           12:52:54

2          THE WITNESS:  I don't remember as I sit         12:52:57

3 here the timelines for when those actions occurred,      12:52:59

4 but I do know that at some point, we did go through      12:53:03

5 and identify detainees that could potentially be         12:53:09

6 released.                                                12:53:20

7 BY MS. MacLEAN:                                          12:53:21

8      Q.  Do you recall approximately how many            12:53:21

9 people were on that list?                                12:53:22

10      A.  I don't recall that.                            12:53:25

11      Q.  Do you recall whether those people were         12:53:27

12 released?                                                12:53:29

13      A.  I don't recall that either.                     12:53:31

14      Q.  Do you think that those people were             12:53:33

15 released?                                                12:53:34

16          MR. CHOE:  Objection.  Speculation.             12:53:35

17          THE WITNESS:  I don't know how to answer        12:53:41

18 that.                                                    12:53:42

19 BY MS. MacLEAN:                                          12:53:42

20      Q.  Do you recall making the decision to            12:53:45

21 release those people?                                    12:53:47

22          MR. CHOE:  Objection.                           12:53:50

23          THE WITNESS:  Could you please repeat that      12:53:59

24 question?                                                12:54:00

25 //
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1               CERTIFICATE OF REPORTER

2      I, HOLLY THUMAN, a Certified Shorthand Reporter,

3 hereby certify that the witness in the foregoing

4 deposition was by me duly sworn to tell the truth, the

5 whole truth, and nothing but the truth in the

6 within-entitled cause; that said deposition was taken

7 down in shorthand by me, a disinterested person, at the

8 time and place therein stated; and that the testimony

9 of said witness was thereafter reduced to typewriting,

10 by computer, under my direction and supervision;

11      That before completion of the deposition review of

12 the transcript [X] was [] was not requested/offered.

13 If requested, any changes made by the deponent (and

14 provided to the reporter) during the period allowed are

15 appended hereto.

16      I further certify that I am not of counsel or

17 attorney for either or any of the parties to the said

18 deposition, nor in any way interested in the event of

19 this cause, and that I am not related to any of the

20 parties thereto.

21 DATED: this 3rd day of August, 2020.

22

23

24                <%11978,Signature%>

25                HOLLY THUMAN, CSR
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DECLARATION OF EMILOU MACLEAN IN SUPPORT OF PETITIONERS-
PLAINTIFFS’ MOTION FOR TEMPORARY RESTRAINING ORDER 

I, Emilou MacLean, pursuant to 28 U.S.C. § 1746, declare as follows:  
1. I am an attorney admitted to practice in California. I am a deputy public defender in the 

immigration unit of the San Francisco Office of the Public Defender and counsel for Petitioners-

Plaintiffs in this action. I submit this declaration in support of Plaintiffs-Petitioners’ Reply in 

support of a Temporary Restraining Order and to transmit true and correct copies of the following 

documents. I have knowledge of the following and if called as a witness I could and would testify 

competently thereto. 

2. Attached as Exhibit A is a true and correct copy of an August 5, 2020 email from 

Adrienne Zack, counsel for Federal Defendants, concerning the fourteenth GEO employee to test 

positive for COVID-19 at Mesa Verde. 

3. Attached hereto are the following true and correct copies of the following documents 

produced by Defendants Immigration and Customs Enforcement and GEO Group, Inc. in 

response to a request for production of documents served by Plaintiffs.  

Exhibit Document Description 
B 
 

May 21, 2020 Email from ICE Assistant Field Office Director Alexander Pham 
to himself regarding “Management Conference Call Notes” (ICE 691) 
 

C May 18, 2020 GEO Memorandum from Paul Laird, Western Region Vice 
President to Nathan Allen, Mesa Verde Facilities Administrator, Re: “COVID-19 
Testing Operational Plan” (GEO 134) 
 

D May 21, 2020 Email exchange between Wendy Baca, Acting Health Services 
Administrator, Mesa Verde ICE Processing Center, Wellpath, and Nathan Allan, 
Mesa Verde Facilities Administrator, GEO (copying Wellpath staff Richard 
Medrano, Regional Medical Director, Brooke Sanchez Othon, Registered Nurse 
and Tiffany Thompson, Registered Nurse regarding “COVID-19 testing of 
asymptomatic intakes (STREET ARRESTS ONLY)”; forwarded to ICE 
Assistant Field Office Director Alexander Pham; and subsequently to ICE 
Deputy Field Office Director Erik Bonnar; and subsequently to ICE Field Office 
Director David Jennings (ICE 1944) 
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E May 27, 2020 Email communication to ICE Assistant Field Office Director 
Alexander Pham Re: “COVID-19 Testing Operational Plan” (ICE 1854) 
 

 

4. Attached as Exhibit F is a true and correct copy of excerpts (pages 103-106) of the 

deposition transcript of ICE Assistant Field Office Director Alexander Pham, taken on July 29, 

2020. 

I declare under penalty of perjury that the foregoing is true and correct. 
 

Executed on August 6, 2020 in Berkeley, California. 

/s/ Emilou MacLean 
Emilou MacLean 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on this 6th day of August, 2020, a true and correct copy of this 

Declaration was served via electronic mail on (1) Shiwon Choe, counsel for Federal Defendants 

and (2) Susan Coleman, counsel for GEO Defendants. 

/s/ Emilou MacLean 
Emilou MacLean 
San Francisco Office of the Public Defender 

 
       Attorney for Petitioners-Plaintiffs 
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I, Francisco M. Unger, declare as follows: 

1. I am an associate with the law firm of Cooley LLP, co-counsel of record in the 

above-captioned matter for named Plaintiffs and the provisional Class. I have knowledge of the 

following, and if called as a witness, I could and would testify competently thereto. 

2. Attached hereto are the following true and correct copies of the following documents 

produced by defendant GEO Group, Inc. in response to a request for production of documents 

served by Plaintiffs:   

 

Exhibit Document Description 

A 
Email from Nathan Allen to Cheryl Nelson and Paul Laird, dated June 4, 

2020. (GEO_07064). 

B Email from Nathan Allen to Cheryl Nelson, dated July 1, 2020.  (GEO_07202). 

C Department of Homeland Security survey, dated April 10, 2020.  (GEO_00003). 

D Email from Nathan Allen to Alexander Pham, dated June 4, 2020.  (GEO_01052). 

E Email from Nathan Allen to Paul Laird and Cheryl Nelson, dated July 2, 2020.  

(GEO_06391). 

F Email from Paul Laird to Nathan Allen, dated June 25, 2020.  (GEO_08822). 

G Email from Brooke Sanchez-Othon to Janese Mull and Nathan Allen, dated July 

6, 2020.  (GEO_06238). 

H Email from Nathan Allen to Cheryl Nelson, dated May 26, 2020.  (GEO_06450). 

I declare under penalty of perjury under the laws of the United States that the foregoing is 

true and correct. 

Executed on August 3, 2020 in Cambridge, Massachusetts. 

/s/ Francisco M. Unger 
Francisco M. Unger 
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